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Abstract

In recent years, debates on the relationship between partition and citizenship in post
colonial India have heated up as a prelude and aftermath of the passage of the Citizenship
(Amendment) Act, 2019. Scholars engaging with the Act seems to focus primarily on the
politics of the political parties, their ideology and the attempts by the Government to
overcome the conundrum of the National Register of Citizenship exercise in Assam. It is
pertinent to reflect that few scholars have traced the citizenship debate to the initial years
of independent India or the debates taking place in the Constituent Assembly. While there
can be no denial of the relevance of engaging with the immediate politics of the Act, the
long history of the citizenship question in post-colonial India cannot be ignored in the
present context of the Citizenship (Amendment) Act, 2019. This article attempts to locate
itself in understanding the relationship between Partition of India and citizenship and
trace this early history.
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Introduction

Engagement with partition and refugee-hood was part of a larger commitment of the
Indian leaders engaging with post-colonial national reconstruction shared across political
spectrum in India since the years immediate to independence reflecting itself in the
assertions of leaders such as Mahatma Gandhi, Jawaharlal Nehru and Sardar Vallabhbhai
Patel (They are not Foreigners...They are citizens, 1980) and also in the deliberations of
the Provisional Parliament after independence. Politics and the experiences of the people at
the grassroots manifested in a violent partition of the subcontinent had a deep impact on the
construction of citizenship in post-colonial India, a process that has entered the construction
of citizenship over more than seven decades in Assam reaching a recent crescendo during
the just concluded process for enrolment of the National Register of Citizens, 2015-2019.

Unburdening a divided legacy
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While interprovincial borders of colonial era became international boundaries, perceptions
about population migration also underwent a change. Inter-provincial migration which was
easy and mostly unrestricted became restricted by the legal regimes. Though there was no
restriction of people from East Pakistan to Assam in the initial years after independence,
gradually the provincial governments and the Government of India (Constituent Assembly
Debate, 1948) began to discourage migration of Muslims from Pakistan to India between
1948 and 1950 (West Pakistan (Control) Ordinance, 1948). The correspondences between
Jawaharlal Nehru and leaders such as Sardar Patel who pointed out that there was a rising
discontent among Indians in general and refugees in particular about the inflow of Muslims
into India from Pakistan (Durga Das and Sardar Patel’s Correspondence 1945-50, 1973).
The East Pakistan situation was very critical as there was a steady exodus of Hindus who
constituted 31 percent ofthe total population in 1947 and were reduced to 22 percentin 1951
(Barkat et al., 2008).As people migrated, the entire subcontinent was in flux, especially in
the east and the west of India bordering the two wings of Pakistan. One of the epicentres
of intense activity in the east was Assam which shared more than 885 km. border with East
Pakistan. Nehru, in his letter to the Chief Ministers on 1% April, 1948 was quick to point
out that, “the exodus of non-Muslims from East Bengal continues. We are naturally as
much bound to help these refugees as any from western Pakistan” (Parthasarathi, 1985).

But despite utmost attempts from India, the conditions continued to deteriorate and
hostilities between the displaced Hindu refugees, coming from East Bengal and the
Muslim returnees from Pakistan had obviously grown despite the best efforts of the Prime
Minister to downplay the differences between the Hindu refugees and the Muslims, who
were popularly perceived as illegal migrants and fortune seekers. As partition introduced
the ‘foreigners’ dimension into politics the debate only became more intense and anxiety
ridden. The situation became critical as the initial trickle of people wanting to migrate
to India from East Pakistan became a flood by 1949 as the political atmosphere in East
Pakistan became increasingly hostile to the minority communities across the border. The
hostile situation on the ground for the East Pakistani Hindu population was as much
reflected in official correspondence between the ministers of the central government and
other leaders of Congress party, who were located in the provinces, sharing a border with
East Pakistan, in the local press and also as such in debates of the Constituent Assemblies
of India and Pakistan.

The Home Minister, Sardar Patel also outlined the grim situation when he pointed out that,

...the problem of East Bengal is difficult. There are about 15 million Hindus there.
They are weak and soft. The people of the Punjab were different. They were strong,
they could assert themselves and fight.
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The people of East Bengal are in a sad plight. Nobody wants to leave his own hearth
and home without any reason. After all, in India they would have to starve. It is
because of conditions in which they live there are bad that they migrate to India...
(Chopra, 2004).

Though the Punjab situation had stabilized by 1948 as, in the language of Sardar Patel,
“there was not a single Hindu or Sikh left in West Pakistan” indicating that the population
transfer or exchange was more or less completed, in the east, it was a different scenario.
This increasing hostility faced by the non-Muslims in particular in East Pakistan was at
the core of public and political debates informing the refugee verses immigrant dichotomy
emerging in the formative post-colonial years and reflected in the legal debates on
citizenship in India through the deliberations and decisions of the Constituent Assembly,
a representative body of 385 members representing both the British Indian provinces and
the Indian princely states (Misra, 1990)

Fleshing the difference

One of the earliest debates to have a detailed engagement with citizenship, the impact of
partition and the demographic upheavals of East Pakistan and the future of non- Muslim
‘displaced/refugees’ migrating from East Bengal/ East Pakistan to Assam resonated in the
deliberations on the proposed electoral roll envisaged for the first general elections after
independence in the arguments and proposals of Jawaharlal Nehru himself. Nehru, who
was in favour of holding elections “as early as possible in the year 1950 and argued in
favour of facilitating the obvious incorporation of ‘refugees’ into the electoral roll and
therefore by obvious implication, into ‘citizenship pointed out in his reply to the demand
by RohiniKumar Choudhuri, a member representing a general seat from Assam, whether
the rights of refugees should be protected even if by ““ special provision” as against ‘vague
migrants who may come in’ (Constituent Assembly Debates, 1949) Nehru pointed out
that, “it was intended that they should vote...” (Constituent Assembly Debates, 1949).
This position is the first major assertion of the distinction that the Indian state had always
maintained a pro-refugee position in post-independence post- partition. It was in view of
the difficult situation that, Nehru and other leaders of the Constituent Assembly, while
speaking on the issue proposed that, ““...a person who has migrated into a province or
Acceding state on account of disturbances or fear of disturbances in his former place of
residence shall be entitled to be included in the electoral roll of a constituency if he files
a declaration of his intention to reside permanently in that constituency” (Constituent
Assembly Debates, 1949). Though the debate in the Constituent Assembly was primarily
restricted to the necessity of the filing of a declaration by the refugees who would come to
India after 31% March 1948, on the question of refugee rights to secure a place in the voters
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list of independent India, there was no dispute. Though this provision on the gestation
period prior to the refugee securing the status of the voter, was also adopted after much
opposition and incorporated into the statute after much debates, there was a consensus
that the refugee rights to secure voter-ship in independent India was on board. Seven
months later when the Constituent Assembly met to debate on citizenship, it was Rohini
Kumar Choudhury, again, who championed the citizenship claims of the refugees coming
to Assam, more so the partition victims. Rohini Kumar Chaudhuri who represented a
general seat from Assam in the Constituent Assembly was aware of the difficulties posed
by partition on the lives of the non-Muslims in East Pakistan and its impact on India in
general and Assam in particular. Its significant that in pressing his amendments to the
draft of Articles, 5 and 6 he demanded citizenship for those persons who migrated from
East Bengal to Assam,

because they found things impossible for them there....Can anyone imagine
for a moment that there is no fear of disturbance in the minds of these East
Bengal people who had come over to West Bengal and Assam?...Has that
sense of security now after a period of two years been enhanced by the
fact that Pakistan has been converted into a theocratic state?...The fear
is latent in the minds of everybody. The moment any Hindu or a person
of any minority community raises a protest against any action which is
taken there, disturbances would immediately follow.... I want citizenship
rights to this class of people who have originally belonged to Sylhet in the
province of Assam, who long before the partition, have come to the Assam
Valley as citizen ‘of that province and are staying in the present province of
Assam... | want to make it perfectly clear that I want citizenship rights for
those people of East Bengal who had gone over to West Bengal or Assam
out of fear of disturbance in the future or from the sense of insecurity and
— also for those people who have come over from Sylhet, who at the time
of coming had no fear of disturbance or anything of that kind, but who on
account of fear of disturbances now have decided to live here (Constituent
Assembly Debates, 1949b).

But even at that critical moment of his exposition on the future of citizenship in India and
Assam, the Choudhury did not lose sight of the obvious distinction between the refugee
and the immigrants as he opposed the inclusion of Bengali Muslim immigrants into the
new citizenship register by declaring that,

“I would exclude those persons who came only three years ago, who set
up the civil disobedience movement forcibly occupied land which was
not meant for them and forced the benevolent and benign Government
to have recourse to the military to keep peace in the province. ...I desire
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to exclude those persons who surreptitiously introduced themselves into
my province and who now having mixed themselves with their own
brethren, now desire to have citizenship rights...I desire to exclude these
people because they had not long ago set up the struggle for Pakistan,
they had not long ago taken an active part in compelling the politicians
in India to agree for partition...I only want that those classes of persons
whom I have mentioned should be included and should get citizenship
rights and those classes of persons whom I want to exclude should not
get the right of citizenship...” (Constituent Assembly Debates, 1949b).

For Choudhury, the only Assamese Hindu representative from Assam who spoke on
citizenship rights, his presentation was seminal as it was supported also by Mr. Dharanidhar
Basu-Matari representing the Tribal people of Assam and Mr. Nibaran Chandra Laskar,
representing the Bengali Scheduled Castes from Assam, (Constituent Assembly Debates,
1949b) representatives of three most important components of non-Muslim society in
Assam. It was a spectacular joint front, unprecedented in history and steeped in the tenuous
communal history of Assam, especially the anti-immigrant sentiments of the Assamese
middle class and attempts by them to reconcile this history with post-colonial reality. It
is important to remember that the Congress ministry in Assam which came to office after
the elections of 1946 had launched a vigorous anti-immigration drive and had also had
to resort to forceful eviction drives and counter measures against the Civil Disobedience
that was launched by the Muslim League in Assam in March, 1947 (National Archives of
India, nd), a fact which resonated in the assertions of Choudhury.

When the Constitution of India came into force in 1950, the sentiments of the Assembly
clearly reflected itself in within the Constitutional framework accommodating the interests
of the displaced/refugees in post-colonial India, though the term ‘refugee’ exactly did not
find a mention in the bulky constitution that came to govern the nation-state. But between
1947 and 1950, as India was giving itself the Constitution, East-Pakistan was in the throes
of a violent conflagration which was singularly targeting the non-Muslim population. A
summary of the incidents presented in a memorandum submitted by one of the Hindu
members of parliament in Pakistan to the prime minister, Nurul Amin in December, 1949
drew his attention to

“indiscriminate requisitioning of Hindu houses, godowns, shops,
educational institutions and other immovable properties all over East
Pakistan. It pointed out that in Dacca alone 3 thousand Hindu houses had
been requisitioned. The licence of Hindus holding fire arms were cancelled
and the arms were seized. Large number of houses and lands throughout
Pakistan were forcibly occupied by Muslims. Temples were desecrated.



Binayak Dutta

Large number of reports of crimes against Hindu women were brought
to the notice of the authorities but were ignored. Forced conversions and
forced marriages after abduction were also mentioned. Large number of
dacoities during which attacks on women had taken place had become a
feature of rural life in East Bengal. Muslim mobs on the pretexts of keeping
an eye over disloyal non-Muslims raided Hindu houses. In the rural areas
forcible removal of crops, plucking of fruits from trees, cutting of bamboos
and catching fish from the tanks belonging to Hindus had become most
common. The attitude of the Government and the police towards these
complaints from Hindus was complete indifferent and some district
magistrates openly preached against the Hindus. The Minority Boards
agreed upon by the Neogy- Mohammad Pact were either not brought into
existence or were not allowed to function. Local Boards and Municipalities
where Hindus held the majority seats were arbitrarily suspended.

InFebruary 1950, therewasarepetitionofthepatternofCalcuttakillingin East
Pakistan. Unfortunately, this was widespread. The atrocities which began in
August1949allover EastPakistancontinuedalmostforaperiodof3bmonths.

TheseincidentsledtoafreshwaveofmigrationandthousandsofHinduspoured
into West Bengal, Assam and Tripura” (Jurists’ Commission Report, 1965).

The number of displaced almost touched about half a million people by April, 1950.But
even in such a grave situation, while people belonging to the minority communities in
East Pakistan poured into India, a large number of Muslim economic opportunity seekers,
who belonged to the majority, who otherwise had no political threat to their lives, took
advantage of the political flux, also slipped into India. It was a scenario to which the
Government of Assam drew the attention of the central government since 1948 (See
Shri Gopalaswami’s statement, 1950)and the Government of India was not prepared to
overlook as it not only aggravated the economic pressures on partitioned India and Assam
(Indian Parliamentary Debates, 1950)but also created a serious security scenario forcing
the Government of India to promulgate an ordinance to prohibit the entry of such Muslim
migrants from East Pakistan into Assam and India. While the non-Muslim migrants were
classified as ‘displaced’ or referred to as ‘refugees’ the latter were clearly identified as
‘undesirable immigrants’ in official discourse, including the Ordinance that the central
government promulgated to overcome the grave scenario, pending the passage of a bill
in the provisional Parliament to that effect. Though the arguments came from diverse
ideological backgrounds and different readings of history, this classificatory difference
between ‘displaced’/refugees and illegal immigrants continued to dominate the debates
on migration/immigration cutting across ideological lines.
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Many public leaders of post-colonial India including Guruji Golwalkar believed that,
“...the Pakistani Muslims have been infiltrating into... Assam surreptitiously and the
local Muslims are sheltering them... a conspiracy to make Assam into a Muslim majority
province so that it would automatically fall into the lap of Pakistan,” (Golwalkar, 1966)
the Government of the day and many Congress leaders, including those from Assam
thought no different, as they also closed ranks to support the legal course adopted by
the Government to overcome the challenge as, “... the matter was urgent and it became
necessary to request the Governor-General to issue an ordinance...” (Indian Parliamentary
Debates, 1950)which was promulgated on 6 January 1950.

But when the Government brought in the bill to regularize the ordinance through the
Undesirable Immigrants (Expulsion from Assam) Bill 1950 to the Parliament to “provide
for the expulsion from Assam of undesirable immigrants”, (Indian Parliamentary
Debates, 1950)as distinguished from “persons who on account of disturbances or
disorder in Pakistan’ or any other country have come to take refugee in Assam...”,(Indian
Parliamentary Debates, 1950)almost all the members of parliament dominated by the
Congress party joined ranks. Almost all the members speaking on the bill especially
those from Assam, prominent being Shri Rohini Kumar Choudhury, Shri Surendranath
Buragohain, Shri Dev Kanta Barooah, and Shri Kuladhar Chaliha supported the bill and
desired its passage into an Act. There is no doubt that the Bill, on becoming an act with
the title Illegal Immigrants (Expulsion from Assam) Act, 1950 promulgated on the 1% of
March, 1950, contributed to create a legal foundation for a differentia between Non-Muslim
and Muslim migrants into Assam based on a difference in understanding the causes of
migration distinguished on religious lines, the focus on violence or apprehensions about
it and its diverse manifestations on the non-Muslims in East Pakistan and its resultant
insecurities and apprehensions. Members were extreme concerned with the fate of the
migrants who had come to Assam from areas which formed part of East Pakistan as the
situation was not as favourable for the refugees in East Pakistan. Rohini Choudhuri, a
senior Congress leader from Assam who was articulating the unique predicaments of the
citizenship issue for the Bengali refugees from Sylhet at the Constituent Assembly and
his colleague from Assam, Mr. Surendranath Buragohain again took to the floor to assert
the difference between the refugees and immigrants. Rohini Choudhuri led the debate by
asking the Minister,

“to make it clear by a clause that the word ‘immigrant’ in the Bill does not
include the refugees who have come to Assam...But I may say that for a single
refugee who has come to Assam three times that number have come from
Eastern Pakistan who cannot by any means be called refugee...who have
come in for economical reasons or for the reasons of exploitation” (Indian
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Parliamentary Debates, 1950).

Considering the location of Assam as the third partitioned province of colonial India, it
was perhaps important to make the difference considering that the minority Hindus from
Sylhet would naturally want to come to India, more so to Assam as the displaced. It was
not to any surprise that Shrimati Sucheta Kripalani was quick to point out that “it is very
natural that these people, Hindus who were formerly people of Assam and who are now
citizens of East Bengal, when they are persecuted they would try to enter our land”(Indian
Parliamentary Debates, 1950).Perhaps the most vociferous was Mr. Deb Kanta Barooah,
also from Assam, who was even more categorical to point out that,

“although the dictionary meaning of the word ‘immigrant’ is anybody who
comes from one country to another, in this particular case the word ‘immigrant’
means only Pakistani Muslim immigrants from Eastern Pakistan and does
not include the refugees of whom a census was separately taken in Assam.
We have learnt from Shri Rohini Kumar Choudhury that 1,20,000 displaced
persons, who left East Bengal for fear of persecution have come to Assam. We
must draw a line between these two types of people-People of Pakistani origin
and nationality who owe no loyalty to our country and to our State, and people
who for their love of India and patriotism have been persecuted in Pakistan
and have taken shelter in Assam” (Indian Parliamentary Debates, 1950).

These interventions from the debate led the Government of India to insert a proviso into
one of the sections of the bill that sought to make the distinction between persecuted
displaced minority community person/refugee East Pakistan and illegal/ undesirable
migrants from East Pakistan who had ‘subsequently come to reside in Assam’. The mover
of the bill, Gopalaswami Ayyangar, in his reply was firm in pointing out that, the sword
of eviction and the clause of ‘undesirability’ under the Act, when promulgated, would
not apply to people, “who subsequent to the partition of the subcontinent on the 15" of
August, 1947, have migrated in fear to Assam, because of disturbance in Pakistan or their
fear of their being badly dealt with in Pakistan” (Indian Parliamentary Debates, 1950).
Therefore, when the Act came to be promulgated, the proviso to Section 2(b) read,

‘Provided that nothing in this section shall apply to any person who on account

of civil disturbances or the fear of such disturbances in any area now forming
part of Pakistan has been displaced from or has left his place of residence in
such area and who has been subsequently residing in Assam.’

Though most Indian leaders including Jawaharlal Nehru and Sardar Patel were generally
opposed to the migration and settlement of refugees from East Pakistan in India, on
principle, trying to talk to their east Pakistani counterparts (Neogy and Gulam Mohammad
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Agreement, 1948)or on many occasions making insensitive statements about East Bengal
refugees (Sardar Patel: Muslims and Refugees, 2004),' with the hope that these refugees
would not migrate to India or even if they had migrated, they would go back to Pakistan,
they also fell in line with the dominant pro-refugee and anti- immigrant sentiments of
their political compatriots turned fellow Members of Parliament.

With the aggravation of violence on non-Muslims in East Pakistan and against Muslims
in some provinces of India led the Prime Ministers of India and Pakistan to meet in
April, 1950 forced the Government to bring a motion in Parliament to discuss the critical
situation in East Bengal in Parliament. Probably for the first time, Jawaharlal Nehru,
initiating a discussion on the motion Re: Bengal Situation on the 7" of August, 1950,
stood in Parliament to point out that,

my opinion is that the Hindu minority in East Bengal feels — it is an important
fact how they feel- insecure and, therefore they cannot settle down, you might
say and there is a tendency to come away or even if they remain, they do not
know how long they will remain. That is a fact...,...(The Indian Parliamentary
Debates Part 11, 1950)

and further pointing out that,

...10million people, nearly a crore of Hindus are still in East Pakistan. Itis a very
large number. It is true that a large number of middle-class people have come
over; it is also true that specially after these February — March disturbances,
people like teachers came over. Schools were closed; educational institutions
ceased to function, so that the normal life of the minority community was
completely upset there. There were children without schools and school
masters without children and so on...(The Indian Parliamentary Debates Part
11, 1950).

But that was only the tip of the iceberg. As the Hindu middle class left their homes in
East Pakistan, the brunt of violence fell on the lower classes and the Dalits who were
still holding on to their homes which came to be detailed in the resignation letter of the
Dalit leader Jogendranath Mandal of East Pakistan from his post of Cabinet Minister of
Pakistan and subsequent statement on his migration to India who pointed out that,

“neither the East Bengal Government nor the Muslim League leaders were really
earnest in the matter of implementation of the Delhi Agreement...Commission
of thefts and dacoities even with murder is going on as merrily as before. Thana
officers seldom record half the complaints made by Hindus. That the abduction and
rape of Hindu girls has been reduced to certain extent is due only to the fact that
there is no caste Hindu girl between the ages of 12 and 30 living in East Bengal at
present. The few depressed class girls who live in rural areas with their parents are
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not even spared by Muslim goondas. I have received information about a number
of incidents of rape of scheduled caste girls by Muslims. Full payment is seldom
made by Muslim buyers for the price of jute and other agricultural commodities
sold by Hindus in major market places. As a matter of fact, there is no operation of
law, justice or fair play in Pakistan, so far as Hindus are concerned” (Jogendra Nath
Mandal’s Resignation, 1950).

The situation in East Pakistan was not a secret and the Government of India was aware
of the situation on the ground across the border as the Prime minister in a statement
on the exodus of people from East Pakistan between 1947 and 1949 had pointed out,
in March, 1950, that, “1,600,000 people had thus been forced to come away from East
Bengal to West Bengal during the period ending on 31% December, 1949 (Statement in
Parliament.., 1950)While Nehru was keen to present a sober and a balanced picture of the
background for the incessant migration scenario in the subcontinent by 15th November,
1950 when Nehru rose to speak on the President’s address to Parliament and pointed to
the refugee situation he assured the members of Parliament that,

...the hon. Member referred to the question of citizenship. There is no doubt,
of course, that those displaced persons who have come to settle in India are
bound to have their citizenship. If the law is inadequate in this respect, the law
should be changed (Jawaharlal Nehru’s Speeches, 1954).

The Government of the day had indeed come a long way since April of the same year
when the Prime Minister was steadfast in advocating the repatriation of the refugees from
East Pakistan and was reticent to ensure their rehabilitation in India.

In Lieu of a conclusion

While the country has crossed seventy-four years since the partition of India, the wounds
of partition and the antagonisms of an earlier era have not healed. Though the attempts of
the post-colonial government has been to move beyond the predicaments of partition of
India in 1947 it is something that we are yet to reconcile with. The creation of Pakistan
and the partition of India and Assam continued to fester the lives of the people like a
phantom through the predicaments of citizenship in northeast India even after the creation
of Bangladesh, as most recent reports and researches emerging from Bangladesh itself,
would inform us. While partition of India may have been an event many years past for
the other parts of the country, for the north-eastern region and its people, it is a live issue
that we are still coming to terms with. It is in this sense that re-visitation of debates
surrounding the question of migration, settlement and citizenship remain relevant to this
day.
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Notes

Mahatma Gandhi’s post prayer speech on the 21% July, 1947, Amrita Bazar Patrika,
Calcutta, 23 July, 1947 in No! They are not Foreigners...They are citizens, Fariadi,
Silchar, 1980, p, xi.

Jawaharlal Nehru’s message on the 15" of August, 1947, Amrita Bazar Patrika, Calcutta,
15" of August, 1947 in No! They are not Foreigners...They are citizens, Fariadi, Silchar,
1980, p, xii.

Sardar Vallavbhai Patel’s speech on the 15" of August, 1947, Amrita Bazar Patrika,
Calcutta, 15" of August, 1947 in No! They are not Foreigners... They are citizens, Fariadi,
Silchar, 1980, p, xiii.

See interventions on the citizenship provision by Sardar Bhopinder Singh Mann in the
Constituent Assembly Debate, dated 12™ August, 1948. For details on the introduction of
the Permit System since 19th July, 1948 in Feroz Meharuddin vs. Sub-Divisional Officer
and Ors., AIR 1961 M.P. 110.

Sardar Patel observed on 18" December 1948 that “In East Bengal there were still one
and half crore of Hindus. They were unlike the Punjabis or Sindhis who could fight back
the Muslims. Nor could they come to India and quarrel with the Government. Bengalees
were not strong: they only knew how to weep.”P.N. Chopra and Prabha Chopra (ed)
Sardar Patel: Muslims and Refugees, Konarak Publishers, Delhi, 2004. p. 273.
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